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Sherman Act, had previously declared such an agreement illegal." Its 
legality, however, was affirmed by the Circuit Court of Appeals in a Cali- 
fornia case; but this decision, it is submitted, rests upon an erroneous con- 
ception of Bement v. National Harrow Co." As, in such cases, the re- 
straint of trade arises clearly from the agreement and not from the patents, 
the existence of patent rights seems immaterial. A third problem is pre- 
sented by agreements in which the different owners of competing patents, 
without, however, assigning their patent rights, mutually agree to main- 
tain prices, to pool profits, or otherwise to restrict competition. In Massa- 
chusetts an agreement to sell through a common agent was upheld because 
it was found to be a reasonable restraint of trade; 15 but such a decision 
could scarcely have been reached in the Supreme Court where, under the 
Sherman Act, the reasonableness of the restraint is immaterial." In New 
York a similar agreement in regard to patent or proprietary medicines 
was sustained;" but the Federal courts later reached an opposite conclu- 
sion upon essentially the same agreement. 18 An analogous question has 
arisen in connection with the so-called Book Trust. The publishers of 
copyrighted books agreed with the Dealers' Association not to sell to those 
refusing to maintain fixed prices. In New York this agreement was de- 
clared illegal because it included uncopyrighted books, 18 but the same 
agreement, amended to include only copyrighted books, was declared illegal 
in the Federal courts, under the Sherman Act. 10 

In a recent Federal case, Blount Mfg. Co. v. Yale & Townsend Co. 
(1909) 166 Fed. 555, the question of an agreement between the owners of 
competing patents to pool profits, eliminate competition and restrict output 
was squarely before the court which held the agreement illegal under the 
Anti-Trust Act. This application of the Statute is manifestly proper in 
view of the above principles. There is nothing in the nature of a patent 
right which warrants such a contract, commerce is restrained in a way not 
contemplated in the grant of the patent, and a control of the trade is at- 
tained that the legal monopolies of the separate patents alone would never 
have effected. 



Continuing and Permanent Nuisances. — The question which 
nuisances are to be regarded permanent, and which temporary or merely 
"continuing," is often of great importance. For since a permanent nuisance 
constitutes a single wrong, whereas every instant of the existence of a 
continuing nuisance is a fresh tort, the statute of limitations runs against 

"National Harrow Co. v. Quick (189s) 67 Fed. 130; Same v. Hench (1897) 83 Fed. 
36. 

M U. S. etc. Raisin Co. v. Griffin (1903) 126 Feb. 364. Columbia Wire Co. v. 
Freeman Wire Co. (1895) 71 Fed. 302, is to be distinguished on the ground that the 
license contained no agreement to control prices or restrict competition. See also 
Vulcan Powder Co. v. Powder Co. (1892) 96 Cal. 510. 

"Central Shade Roller Co. v. Cushman (1887) 143 Mass. 353. 

"U. S. v. Trans-Missouri Frt. Assn. (1896) 166 U. S. 290. 

"Park v. Nat'l Druggist Assn. (1903) 175 N. Y. 1. 

"Jayne v. Loder (1906) 149 Fed. ax. 

10 Straus v. American Pub. Assn. (1904) J77 N. Y. 473. 

M Bobbs-Merril Co. v. Straus (1905) 139 Fed. 155; Mines v. Scribner (1906) 147 
Fed. 927. 
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the former from the time the plaintiff first suffered damage, 1 but not 
against the latter until after its discontinuance. 2 Similarly, there can be 
only one recovery against one maintaining a permanent nuisance, pros- 
pective as well as past loss being compensated by damages for the diminu- 
tion in the permanent value of the property'; whereas in the repeated 
actions for continuing nuisances the plaintiff may recover for damages only 
up to the time of the suit, on the basis of the rental value.* 

The test, as laid down by Troy v. R. R.,' the leading case, of the per- 
manence in the eye of the law of a substantial structure the injury from 
which will be constant in amount, is the defendant's intention to maintain 
it permanently. But as the only evidence of such intention considered by 
the court is the nature of the structure itself, this test may make the de- 
fendant pay for prospective damage, even though he might at or after the 
trial choose to discontinue the nuisance. This test was followed and per- 
manent damages granted in Powers v. Council Bluffs," the leading Iowa 
case, although in that case the injury contemplated was not uniform in 
amount. Since in other classes of cases the uncertainty of the amount of 
future damage never prevents the court from assessing them, 1 the Iowa 
court's disregard of this difficulty seems sound on principle." But the test 
common to both the above cases, whether the defendant intended the 
structure to be permanent, though the prevailing one,* has been much 
criticized. There has been much dictum to the effect that a court of law 
may not consider an illegal structure permanent. It has been urged that a 
court cannot grant an easement," and that the defendant cannot therefore 
protect the right to continue the objectionable structure for which he paid 
in damages for permanent nuisance. But by the acceptance of damages 
the plaintiff and his privies would be barred from procuring the discon- 
tinuance of the nuisance, and the defendant's rights thus adequately pro- 
tected;" and it has been held that the right to an easement may be trans- 
ferred by a judgment just as the right to personalty in actions in trover." 
Of greater cogency is the argument that it is unfair to force the plaintiff 
to sell out rights in his own land. Some cases accordingly hold that 
nuisance caused by actual trespass on the plaintiff's land will be considered 
temporary." But as nuisance without trespass may be equally obnoxious 
this test is too narrow. On the other hand the theory sometimes put for- 
ward that the nuisance should not be regarded as permanent unless the 
plaintiff expressly or impliedly consented so to regard it," is too broad. 
•For in actions for such nuisances as the plaintiff is powerless to remove, 

1 Whitehouse v. Fellows (1861) 9 C. B. K. s. 901. 

2 McConnel v. Kibbe (1863) 29 HI. 483. 

'Finley v. Hershey (1875) 41 la. 389. 

^Canal v. Hitchings (1876) 65 Me. 140. 

*(i8 5 i) 23 N. H. 83. 

'(1877) 4S la- 652. 

'See Sedgwick, Damages (8th Ed) 86; Copson v. R. R. (1898) 171 Mass. 233. 

s But see Wood, Limitations (3rd Ed.) 413. 

•See Virginia Hot Springs v. McCray (1907) 106 Va. 461- 

"See TJline v. R. R., infra. 

U R. R. v. Matthews et al (1892) 99 Ala. 24. 

"White v. R. R. (1893) 113 N. C. 610, 622; but see Uline v. R. R., infra. 

u See Powers v. Council Bluffs, supra at 656. 

M 4Sutherland, Damages (3rd Ed.) 1045; White v. R. R., supra. 
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'the court's refusal to assess prospective damages in a single action 
could be of no benefit to the plaintiff and would be productive of a multi- 
plicity of suits. Although, ordinarily, the plaintiff may bring about the dis- 
continuance of the nuisance by self-help, by securing from the defendant 
severe exemplary damages for repetitions of the offense" or by injunction, 
when "the public benefit greatly outweighs private and individual incon- 
venience,"" an injunction will not lie, and courts of law should not attempt 
to compel the defendant to discontinue the nuisance by assessing exemplary 
damages. Thus an unconditional injunction will not generally lie against 
the construction of a railroad, 17 because of the importance of the work to 
the public and the railroad company's ultimate authority under its charter 
to purchase all rights necessary to its right of way. In suits at law for 
damages resulting from such nuisances most courts therefore assess past and 
future damages in one action. 1 ' In Uline v. R. R. Co.," the New York 
court refused to adopt this course, on the ground that the only legal way 
for the railroad to purchase rights along its route had been fixed other- 
wise by a statute. But the practical inconvenience of this technical ruling 
has been recognized, and has been modified by later decisions.* 

The fair test of the continuing nature of a nuisance, therefore, seems to 
be whether or not the nuisance is abatable or would be enjoined. 3 This 
test was applied in the recent case of Stein v. The C. & O. R. R. (Ky. 
1909) 116 S. W. 733. A railroad company by building its tracks ob- 
structed an abutter's easement of access, and, after he had recovered dam- 
ages, kept the street out of grade in violation of its statutory duty. Upon 
suit by his successor in title it was held that the embankment, being 
necessary to the railroad's existence, was permanent, so that a second 
judgment for the same cause of action was barred by recovery in a former 
action. The bad grading of the street, however, being abatable, constituted 
a continuing nuisance, and recovery for it was therefore not barred by the 
Statute of Limitations. 



The Complete Performance and the Mutuality Doctrines in the 
Specific Performance of Negative Promises by Injunction. — If a con- 
tract naturally falls within equity's jurisdiction by reason of the inadequacy 
of legal remedy, though not applied with regularity in all cases, two tests 
have been established which are of importance in determining whether or 
not a decree will be granted: complete performance, and mutuality. The 
substance of the complete performance doctrine, as enunciated in early 
English cases, 1 is that the court, on the theory that equity does not give a 
piecemeal remedy, will not assume jurisdiction to enforce specifically the 
defendant's promise unless it can enforce it in its entirety. This doctrine 

"Bradley v. Amis (N. C. 1806) 2 Hayw. 399. 
"Burdick, Torts (2nd Ed.) 419. 

"High, Injunction (2nd Ed.) 598, 637; Cook v. R. R. (1872) 46 Ga. 618. 
"Ridley v. R. R. (1896) 118 N. C. 996; Fowle v. R. R. (1873) 112 Mass. 334; and 
see Stein v. City of Lafayette (1892) 6 Ind. App. 414. 
»(i886) 101 N. Y. 98. 

»See Pond v. R. R. Co. (1889) 112 N. Y. 186. 
a See R. R. Co. v. King (1900) 23 Ind. App. 573. 

'Clarke v. Price (1819) 2 Wils. Ch. 157; Kerable v. Kean (1829) 6 Sim. 333; Kim- 
berly v. Jennings (1836) 6 Sim. 340, 352. 



